
WHO SHOULD ALWAYS BE PRESENT:
Judge or judicial officer;
Parents whose rights have not been terminated,
including any putative father who has acknowledged
paternity, even if he has not yet legally established
paternity.  25 U.S.C. § 1903(9)
Indian custodian, 25 U.S.C. § 1903(6), or other
custodial adults;
Extended relatives, as defined by child’s tribe,
25 U.S.C. § 1903(2), or other tribal members or Indian
families who may serve as a placement for the child;
Assigned caseworker;
Tribal caseworker or representative;
Agency attorney;
Attorney(s) for parent(s) or Indian custodian;
Attorney for child’s Indian tribe;
GAL/CASA or advocate for the child;1

Court reporter; and
Security personnel.

WHO MAY ALSO BE NEEDED:
Interpreter;
Age-appropriate children;
Adoptive parents;
Domestic violence advocate for parent;
Judicial caseload management staff;
Law enforcement officers;
Services providers; and
Other witnesses, including tribal members, elders, or
child’s extended relatives.

SUBMISSION OF PREDISPOSITION REPORTS TO THE
COURT SHOULD INCLUDE:

A statement of family changes needed to correct the
problems necessitating state intervention, with timetables
for accomplishing them;
A description of services to be provided to assist the
family, including those that the tribe or an Indian
organization may offer and make available;
A description of services to be provided to ensure the
child’s ongoing connection to his/her culture, including
attendance at significant cultural events, while placed
outside of his/her family; and
A description of actions to be taken by parent(s) or Indian
custodian to correct the identified problems and any
steps the parent or Indian custodian has taken thus far.

DISPOSITION HEARING CHECKLIST FOR ICWA CASES

WHEN THE AGENCY RECOMMENDS FOSTER
PLACEMENT, AN AFFIDAVIT DOCUMENTING ACTIVE
EFFORTS SHOULD BE SUBMITTED.  THE FOLLOWING
ARE SOME KEY ELEMENTS OF THE AFFIDAVIT:

A description of the active efforts made by the agency
to provide remedial services and rehabilitative programs
designed to prevent the breakup of the family and an
explanation why these efforts were unsuccessful.
25 U.S.C. § 1912(d)
A description of the efforts made to coordinate with the
child’s tribe or any Indian organization in assisting the
Indian parent or Indian custodian with services needed
to avoid the need for placement, and an explanation if
the services were unsuccessful.
An explanation of why the child cannot be protected
from the identified problems in the home even if
services are provided to the child and family.
An explanation of the active efforts made to contact the
child’s tribe, extended family, and other local Indian
organizations for assistance in identifying and
contacting extended family and other tribal members or
Indian families about providing an appropriate
placement for the child.
A description of arrangements made by the agency to
ensure visitation with extended family, or, if there is no
family in the area, with other tribal members, to
support the child’s cultural connections.
A description of the agency’s plan to coordinate with
the child’s tribe and family to identify significant
cultural and important familial events and arrange for
the child’s attendance.

KEY DECISIONS THE COURT MUST MAKE:
Does the agency’s proposed case plan address the
needs of the child and the parent(s) or Indian
custodian?
Is the parent able to read the proposed case plan and,
if not, what efforts will be made to ensure that the
parent fully understands the requirements of the plan?
Is removal of the child necessary to prevent serious
emotional or physical damage to the child?
25 U.S.C. § 1912(e)
Where should the child be placed?



THE COURT’S WRITTEN FINDINGS OF FACT AND
CONCLUSIONS OF LAW SHOULD:

Determine the legal disposition of the case, including
the custody of the child, based upon the statutory
options provided under federal law, unless state law
provides a higher degree of protection, 25 U.S.C. §
1921, or unless there is a governing state-tribal
agreement.
State the long-term plan for the child (e.g.,
maintenance of the child in the home of a parent or
Indian custodian, reunification with a parent (or Indian
custodian), guardianship or permanent placement with
a relative or other tribal member or Indian family, or
placement of child in a permanent adoptive home).
Identify the active efforts that have been made to
provide remedial services and rehabilitative programs
designed to prevent the breakup of the Indian child’s
family. 25 U.S.C. § 1912(d)
Specify that there is clear and convincing evidence that
continued custody of the child by the parent (or Indian
custodian) would likely result in serious emotional or
physical damage to the child.   25 U.S.C. § 1912(e)
Specify whether the child was placed within the
placement preferences under the ICWA, 25 U.S.C. §
1915(b), and, if not, whether the child’s tribe issued a
resolution establishing a different order of preference,
as long as the placement is the least restrictive setting
appropriate to the particular needs of the child.
25 U.S.C. § 1915(c)
Specify whether the agency relied upon the social and
cultural standards of the Indian community in which the
parent or extended family reside or with which the
parent or extended family maintain social and cultural
ties when the agency determined whether an individual
is an appropriate placement for the child.
If the child’s tribe did not issue a resolution indicating a
different order of preference for the placement of the
child, specify the reasons why there is good cause to
deviate from the placement preferences. 25 U.S.C. §
1915(b)
If there is not good cause to deviate from the
placement preferences, and there is no tribal resolution
re-ordering the placement preferences, order the
agency to move the child to a home that complies with
the placement preferences.    25 U.S.C. § 1915(b)

If placement or services are ordered that were not
agreed upon by the parties, specify the evidence or
legal basis upon which the order is made.
If applicable, specify why continuation of the child in
the home would be contrary to the child’s welfare.
If the state’s case plan conflicts with or does not meet
the requirements of the ICWA, disapprove or modify
the agency’s proposed case plan.

1 The court should make every effort within its discretion to appoint an
advocate for the child who is either a member of the child’s tribe, or
who is familiar with and respectful of the child’s cultural needs.



“These Indian Child Welfare Act Checklists were created to assist juvenile and family court judges in assuring that the necessary
inquiries are being made to determine as early as possible in every case whether the Indian Child Welfare Act applies. These
checklists will help judges ensure that the necessary parties have been notified and are present in all cases where the ICWA may
be applicable.

It is in the best interests of the child that the required inquiries be made from the time of the initial removal hearing, and that the
inquiries continue throughout every stage of the case. Failure to make the necessary inquiries, notify the necessary parties, and
follow the standards established within the ICWA can result in the case having to start over from the beginning, to the obvious
detriment of the child. The checklists are designed to help avoid this result by assisting judges on a step-by-step basis in meet-
ing the ICWA requirements at each hearing stage.

Leadership by the court is essential to ensure ICWA compliance. These children should not be subject to their placements and
permanency plans being disrupted well into the final stages of the case. Because this affects cases in every state, the checklists
have been drawn from the RESOURCE GUIDELINES and formatted so that they can be used by courts throughout the country,
whether in a state with no tribes within its borders and small Native American populations, or states such as Alaska, where 60
percent of the children in the state dependency system are Alaska Natives for whom the ICWA applies.

Much has been written in recent years about the impact to affected children if the requirements of the ICWA are not met, most
notable the significant delay in achieving permanency for these children as well as widespread non-compliance with the require-
ment that a qualified expert testify at hearings including the initial removal hearing. Because there are disproportionately high
numbers of Native American and Alaska Native children in juvenile dependency systems in every state in the country, no court
can overlook the requirement to make the necessary ICWA inquiries. The NCJFCJ Permanency Planning for Children Department
hopes that you will find these new checklists to be useful to you in assuring compliance with the ICWA on all cases that come
before your respective courts.”

Honorable Dale R. Koch, Multnomah County Circuit Court, Portland, Oregon

Technical Assistance Brief is a publication of the Permanency Planning for Children Department of the National Council of
Juvenile and Family Court Judges. The National Council of Juvenile and Family Court Judges wishes to acknowledge that this mate-
rial is made possible by Grant Nos. 2001-MU-MU-K016 and 96-CT-NX-0001 from the Office of Juvenile Justice and Delinquency
Prevention, Office of Justice Programs, U.S. Department of Justice. Points of view or opinions in this document are those of the
authors and do not necessarily represent the official position or policies of the U.S. Department of Justice or the National Council
of Juvenile and Family Court Judges.

Reproduction of this publication for non-commercial education and information purposes is encouraged. Reproduction of any part
of this publication must include the copyright notice and attribution to: Indian Child Welfare Act Checklists for Juvenile and Family
Court Judges, published by the National Council of Juvenile and Family Court Judges, Reno, Nevada.
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Honorable David B. Mitchell
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National Council of Juvenile 
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U.S. DEPARTMENT OF JUSTICE
OFFICE OF JUSTICE PROGRAMS

Department of the Interior
Gale Norton, Secretary of the Interior
United States Department of the Interior
1849 C Street, N.W.
Washington, D.C. 20240
Telephone: (202) 208-7351
Web site: www.doi.gov

National Indian Child Welfare Association
Terry Cross, Executive Director
5100 Southwest Macadam Avenue, Suite 300
Portland, Oregon 97201
Telephone: (503) 222-4007
Web site: www.nicwa.org

Bureau of Indian Affairs
Aurene Martin, Acting Director
1849 C Street, N.W.
Mail Stop 6218, MIB
Washington, D.C. 20240
Telephone: (202) 208-3711
Web site: www.bia.gov

“Native American Resource Directory 
for Juvenile and Family Court Judges”
PPCD-NCJFCJ
Telephone: (775) 327-5300
Web site: www.pppncjfcj.org
(Contains tribal contact information)
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